INTHE UNITED STATES BANRKRUPTCY COURY
FOR THE DISTRICT OF MARYLAND
Greenbelt Bivision

IN RE:

JOANNE’S BED & BACK STORES, INC, Case Mo, 08-14606 (TJC)

(Chapter 11)

w e N’ Nn e

Debtor

MOTION TO REJECT NON-RESIDENTIAL
REAL ESTATE LEASE AS OF MAY 15, 2008
{Belisville, Marvland Location)

JoAnne’s Bed & Back Stores, Inc., a Marvland corporation, debtor and debior-in-
possession herein (the “Debtor™), by and through its undersigned counsel, hereby moves this
Court for entry of an order Rejecting Mon-Residential Real Estate Lease Nunc Pro Tunc (the
“Motion™}. In further support of this Motion, the Debior alleges:

BACKGROUND

1. On April 2, 2008 {the “Petition Date™), the Debior filed in this Court a voluntary
petition for rebief under chapter 11 of title 11 of the United States Code (the “Bankruptcy
Code™).

2. The Debtor has continued in possession of tis property and has continued 1o
operate and manage 1ts business as debtor-in-possession pursuant to §§ 1107(a) and 1108 of the
Bankruptcy Code.

3. The Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and
1334, Venue 1s proper iu this proceeding and this Motion is proper in this district pursuant {o
28 U.S.C. §§ 1408 and 1409, The statutory predicate for the relief sought hereinis 11 U S.C.

§ 365.



4. Prior to the Petition Date, the Debtor operated sixteen (16) retail stores including
a warehouse in Maryland, Washington, DC and Virginia, which sell ergonomic matiresses,
adjustable beds, office, lounge and massage chairs, seat lift chairs, comfort accessories and other

furmiture,

RELIEF REOQUESTED

5. The Debtor entered into certain pre-petition leases with various parties for non-
residential real property. The property subject to the lease the Debtor is seeking to reject (the
“Rejected Lease™ ) 1s located at 11714 Baltimore Avenue, Beltsville, Marviand 20705 and
includes warshouse space (approximately 19,100 sq. feet), office space (approximately 3,750 sqg.
feet) and space used as an outlet store (approximately 3,000 sq. feet).

6. In its busingss judgment, the Debtor entered into an agreement to sail
substarrtially all of its assets and assume and assign certain leases to the purchaser. The Rejected
Lease will not be assumed by the purchaser. The Debtor closed on its sale of substantially all of
1ig assets on May 15, 2008, Accordingly, in its business judgment, Debtor has decided to reject
the Rejected Lease as of May 15, 2008,

7. The Debtor seeks entry of an order authorizing the rejection of the Rejected Lease
pursuant to section 365{a) of the Bankrupicy Code effective as of May 15, 2008.

AUTHORITIES

8. Section 365 of the Bankrupicy Code states that a debior-in-possession, “subject to
the cowrt’s approval, may assume or reject any executory contract or unexpired lease of the
debtor.” 11 U.S.C. § 365(a). The decision {o assume or regject an executory contract or
unexpired tease i3 a matter within the “business judgment” of the debtor. See Nat’l Labor

Relations Bd. v, Bildisco and Bildisco (Inre Bildisco), 682 F.2d 72, 79 (3d Cir. 1982) (slating







